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Current Topics. 


Post-War Reconstruction. ; 

In an address to the Haldane Society on 7th July, in Lincoln’s 
Inn Old Hall, Sir Witu1aAm Jowitt, K.C., Paymaster-General, 
reviewed the broad lines of reconstruction after the war with 
which His Majesty’s Government is specially concerned, and with 
the co-ordination of which Sir WILLIAM is charged. After a 
brief survey of the war situation the speaker expressed the hope 
that after the war we would not immediately beat our swords 
into ploughshares under the fond illusion that there would be 
no more war. With the view that there should be the longest 
possible interregnum between this war and the next we must 
continue this war to the bitter end. If not, we must be prepared 
to live a troglodyte existence with air-raid shelters and factories 
underground. After the war, said Sir WILLIAM, there must be a 
continuing control over German and Japanese arms and an 
international control over all. civil aviation. A European 
economic system must be built up which would be fair to all 
people, including Germans. With our liberties restored, our 
health unimpaired and our productive capacity and technology 
improved, everybody could have physically enough of everything. 
The speaker emphasised the difficulties in the way of feeding, 
clothing and providing raw materials for forty-five millions of 
people, and stated that before the last war our invisible exports, 
such as shipping, banking and investment abroad, gave us a 
surplus of exports over imports of £160,000,000. Three years 
before the present war there was a deficiency of £43,000,000. 
Now that our invested capital was gone and our shipping trade 
was not what it had been, we must increase our exports. Rather 
than that there should be an unregulated scramble for exports, 
our aim should be to raise the standard of living all over the world. 
Inflation would have to be controlled and watched very carefully, 
and rationing and control of raw materials would have to go on 
for some considerable time after the war. There was also the 
question of the transfer from war jobs of 5,000,000 people. There 
must be greater mobility of labour, but there must also be 
security and long-term programmes. Our chief asset would be 
the reliability of the people of this country. There would be an 
anti-waste campaign of an entirely new variety against poverty, 
disease and idleness, enforced and voluntary. War should also 
be waged on ignorance, and people should be taught that 
education was a life-long process. With regard to agriculture, 
Sir WILLIAM said that he had come to dislike those economists 
who said that it was more profitable to us to manufacture 
machines and import all our food. Forestry must also be 
developed and we must not be so dependent on imports of 
timber. We must also do something for the planning of our 
towns. Sir WILLIAM distinguished between the clear-cut aims 
of a war to beat Hitler and the more difficult and obscure 
objectives of peace, which none the less required the co-operation 
of all the best elements in the State for their achievement. On the 
same day the ARCHBISHOP OF CANTERBURY, addressing members 
of the Foreign Press Association, also emphasised the need for 
post-war planning for both international and internal security. 
It is reassuring to find that those who to some extent direct our 
destinies have achieved a full realisation of the fact that if we 
are to win’ the peace as we are working to win the war, peace 
must not be allowed to come upon us suddenly and by surprise, 
before we have had time to make adequate preparations. 


Courts (Emergency Powers) Amendment Bill. 

On the second reading of the Courts (Emergency Powers) 
Amendment Bill in the House of Lords on 7th July, the Lord 
Chancellor explained that although the 1939 Act had been 
amended twice, once in 1940 and once in 1941, there had appeared 





a little gap, as there always did in those cases as a result of the 
infinite variety of considerations that might arise. It had been 
decided that under the Courts (Emergency Powers) Acts as they 


1 


stood there was a class of persons who ought to have protection, 
but to whom the Acts as they stood did not give protection. 
Owing to the wording of s. 1 (4) of the principal Act the assignee 
of an original mortgagor was not a person legally liable to pay 
the debt or to perform the mortgage obligation, and was therefore 
not a person to whom protection could be given. It is interesting 
to recall that this difficulty was foreshadowed in the Supplement 
to Krusin and Rogers’ ‘“‘ Solicitors’ Handbook of War Legislation ”’ 
(p. 100), and FARWELL, J., later, on 10th February, 1942, gave 
a decision to that effect in Woolwieh Equitable Building Society’s 
Application, In re Haywood, 111 L.J. Ch. 105. The Lord 
Chancellor added that there was one other thing which the Bill 
did. The mortgagor might have no answer to the claim for 
possession in the legal sense, and the only issue was whether the 
court would not in the last stage exercise its discretion in favour 
of the mortgagee. The real issue arose to be decided unnecessarily 
late. It was thought better, therefore, to assimilate the procedure 
on application for the recovery of possession to that which was 
already in force in applications for foreclosure by mortgagees, 
and to prevent the mortgagee from instituting proceedings for 
the recovery of the possession of the land without first obtaining 
the leave of the court. That was for the purpose of .avoiding 
unnecessary costs and anxiety, and what would fall to be decided 
in the first place was whether, in circumstances of the war, the 
debtor ought to be protected. If that could be decided early in 
the proceedings it would be better for all concerned. The Bill 
was read a second time and committed to a committee of the 
whole House. 


Compensation for Requisitioning. 

In the House of Commons on 8th July, Sir W. DAVISON asked 
the Chancellor of the Exchequer whether he was aware of the 
serious hardship still suffered by individuals by reason of the fact 
that powers to requisition premises were given to a large number 
of Ministries and public bodies, whereby individuals who had had 
one set of premises requisitioned and obtained others, shortly 
after had these premises also requisitioned, and whether he would 
arrange for all requisitioning to be done through one Ministry. 
such as the Ministry of Works and Planning, who would have 
all the facts before them in connection with each case. The 
Financial Secretary to the Treasury replied that departments as 
far as possible avoided hardship and economic loss when 
requisitioning, and the fact that an occupier’s former premises 
had been requisitioned was taken into consideration. <A certain 
amount of disturbance and inconvenience was, he feared, 
inevitable. It was impracticable to centralise the power to 
requisition, and it was also essential to delegate powers of 


’ requisitioning to local authorities to enable them to discharge 


their war-time duties. The Minister of Works, however, did in 
fact to a large extent requisition accommodation for other 
departments. In a further question, Sir W. DAvison asked 
whether the Government recognised the serious hardship that 
was caused when people had had their premises taken and had 
gone to the expense of black-out, carpets, etc., for new premises, 
and then had those premises taken immediately afterwards. 
Ought they not to be compensated in some way? In reply 
Captain CROOKSHANK repeated that the fact that former premises 
had been taken was taken into account. Such premises, he said, 
were only taken when it was exceptionally necessary» While 
it must be recognised that the line must be drawn somewhere 
in the awarding of consequential damage due to requisitioning, 
it may still be questioned whether s. 2 of the Compensation 
(Defence) Act, 1939, is not too favourable to the requisitioning 
authority, particularly in the case mentioned in the question. 
It is admitted that it is an exceptional type of case, but it may 
therefore require an exceptional kind of treatment. It is a 
matter deserving further consideration, especially in view of the 
fact, as Sir WILLIAM DAVISON stated, that these cases are not at 
all uncommon. 
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Liabilities (War-Time Adjustment) Rules, 1942. 


THE extent of the alterations and amendments of the 1941 
Liabilities (War-Time Adjustment) Rules effected by the new 
Rules (dated 26th June), may be judged from the fact that there 
are sixty-six rules now instead of fifty-six in the 1941 Rules, and 
there is an additional form. Some of the amendments are merely 
of a drafting character, but others deserve special notice. The 
creditor’s affidavit in Form 13 is now called *‘ Proof of Debt or 
Future Liability,’ and under r. 6 (2) it must include (a) in the 
case of an accrued debt, the amount which has accrued at the 
material date; and (b) in the case of a future or contingent 
liability in respect of an obligation already incurred, particulars 
of the obligation and of the liability ; and (c) if the creditor is a 
secured creditor, in addition to the above particulars, particulars 
of the security, and a statement whether he wishes to surrender 
his security and prove for the debt or to value his security and 
prove for the debt, or to value the security and to prove for any 
balance of the debt, or to rely on his security without proving 
for any part of the debt. The affidavit is to serve as a proof, and 
notice in writing of any rejection, with the grounds thereof, must 
be served on the creditor affected, who may appeal to the registrar 
within fourteen days of the notice, the appeal to be heard in 
private. Rule 8 now provides that where an adjustment officer 
is satisfied that the obligations of the debtor under the scheme 
have been completely discharged he must issue a certificate of 
discharge to the debtor and keep a copy at the adjustment office. 
A new provision in r. 9 provides that an appeal by a dissenting 
creditor against the approval of a scheme shall be heard in 
private, and in r. 10 it is now provided that applications to the 
appropriate court under s. 1 (5), (6) and (7) to extend, revoke or 
enforce a scheme shall be heard in private, and if made by the 
adjustment officer, shall be without fee. A new provision in 
r. 14 renders the affidavit filed with the application for an adjust- 
ment order admissible in evidence, but enables the judge to 
require that further evidence should be given oradly or otherwise, 
as he thinks fit. It is also provided that proceedings subsequent 
to the preliminary hearing shall be heard in private, unless the 
court otherwise orders. 


Further Amendments. 

AN important additional rule relates to intervention by a 
person who is not a party to the proceedings. Any person who 
claims that (a) he is the owner of property claimed by or in the 
possession of the debtor, or (6) he is a creditor who has not been 
required to submit a proof of debt or future liability, or (c) that 
for any other reason his interest is or may be prejudicially affected 
by the making of the adjustment order. may, in the cuurse of the 
proceedings, whether before or after the making of the adjustment 
order, make an application to the court on notice, in accordance 
with Ord. 13, r. 1, of the County Court Rules, stating the grounds 
of the application, and the relief claimed. The respondents to 
the application must be the debtor and the adjustment officer 
concerned, and if a creditor is the applicant for an adjustment 
order, that creditor. Proceedings in the High Court in 
relation to companies are to be taken in Chancery chambers, 
and not in the companies court. Another addition is 
contained in r. 44, which provides for the enforcement of a 
debenture containing a floating charge. If, under the conditions 
of the debenture, the right of the holder to enforce the debenture 
has not arisen before the application, then, notwithstanding any 
provision to the contrary in the debenture, neither the application 
nor the making of a protection order or adjustment order will 
entitle the holder to exercise that right. Where a protection 
order has been made and is still in force, the debenture-holder 
may apply for leave to enforce the debenture, whether it has 
become enforceable under its conditions or not. The fact of an 
adjustment order having been made will be sufficient evidence 
that the company has established a case under s. 1 (4) of the 
Courts (Emergency Powers) Act, 1939, or under s. 26 of the Act, 
as the case may be. New provisions as to costs in r. 60 enact 


that costs shall be taxed on Scale B of the County Court Scales, ° 


instead of Scale A as was the case under the 1941 rules, if costs 
are not assessed and no direction is given. Moreover, where in 
proceedings in a county court a party to the proceedings is 
represented by a solicitor, the costs of that party as between 
solicitor and party will be regulated in accordance with the scale 
specified by the court, or, in default of any application by the 
party, the solicitor or the adjustment officer, in accordance with 
Scale B. The forms have not been materially altered, but a new 
form of affidavit by a debtor company in proceedings in the High 
Court (Form 104A) is included. The old rules are revoked, except 
in so far as they necessarily affect pending proceedings, and the 
new rules come into force on 20th July. It is worth adding that 
the method of producing a completely new set of rules whenever 
substantial amendments are to be made, is to be highly com- 
mended as avoiding that bugbear of the practising lawyer, 
legislation by reference. It might be helpful, however, when 
new rules are to come into force at short notice, if some 


indication could be given in a short note or index of _ the 
matters in respect of which amendments and new provisions 
are inserted. 








Cost of Workmen’s Compensation Administration. 
REPLYING to an article in The Times of 13th June, Mr. A. E., 
SANsoM, in a letter to The Times of 9th July, wrote that it could 
not be proved that the costs of workmen’s compensation adminis- 
tration were out of all proportion to the services rendered. He 
stated that there was nothing of value in comparing the adminis- 
trative costs of workmen’s compensation in foreign countries. 
The published figures of employers’ liability business of British 
companies in 1937 showed an average rate of expenses, excluding 
commission, of 28°8 per cent. of the compensation paid. In 
Queensland the expense figure quoted by the International 
Labour Office for the same year was 21°8 per cent. of the claims 
cost, but there the benefits could be reckoned as some 80 per cent. 
in excess of benefits in this country. A very considerable pro- 
portion of the total workmen’s compensation business in this 
country was with mutual insurance companies, of which the 
management expenses, excluding commission, over the last four 
years, averaged 13 per cent. of the claims paid. The writer 
refuted the charges that British insurance offices took no interest 
in industrial safety measures, and that prevention was left to the 
factory inspectorate. The trained staffs of insurance companies 
spent much time and brought to bear much experience in carrying 
out surveys of industrial risks designed purely to recommend 
measures to reduce the accident hazards. The mutual insurance 
companjes, co-operating with the employers, had also practised 
the underlying principles of rehabilitation for many years, and 
had made not ungenerous contributions to hospitals and medical 
services throughout the country. With regard to the charge that 
too much was spent on litigation, Mr. SANSOM said that the total 
number of workmen’s compensation cases taken to court in 1938 
in Great Britain was 5,419, but actually the total number of 
original claims finally settled with the cognisance of the courts 
was only 1,845. Over a period of three years, only *14 per cent. 
of all workmen’s compensation cases were decided in court. 
It could be said without fear of contradiction that no more 
efficient or economical system of administration could be intro- 
duced than was at present effected by the mutual assurance 
companies. Lawyers who specialise in workmen’s compensation 
cases will find much in this letter with which they can agree, 
especially with the writer’s observations on the preponderance 
of settlements over arbitrations in numbers. It cannot be 
pretended, however, that the system is perfect, and constructive 
proposals for its reform must be carefully considered. 


Legality of Motorists’ Lifts. 

In a recent correspondence in The Times a question was raised 
as to the legality of providing lifts for pedestrians in commercial 
vehicles. This matter, as The Times points out, has become of 
more practical import than hitherto, now that many more private 
cars have been removed from the roads by the virtually complete 
ban on pleasure motoring. It was suggested by a correspondent 
that the terms of the commercial licence and of the commercial 
insurance preclude the giving of lifts to pedestrians. Another 
correspondent pointed out that in practice many commercial 
vehicle drivers have no hesitation in giving lifts to pedestrians, 
and are encouraged to do so by their employers. If it was desired 
to obtain cover for carrying passengers the extra premium is 
quite reasonable. According to The Times of 3rd July, the legal 
position appears to be that lifts cannot be given in a properly 
licensed goods vehicle so long as it is being used for the purpose 
for which it is licensed—that is, for carrying goods. Under the 
agricultural goods licence, says the writer, the uses to which a 
vehicle may be put are more closely hedged about, and the giving 
of lifts to pedestrians would seem to be excluded. That, according 
to the writer, is the strict interpretation of the law, “‘ though 
whether any court would take such a narrow view in practice is 
perhaps doubtful.’’ Perhaps it is also doubtful whether the 
police would take such a narrow view in practice, except where 
the public safety is involved. Under s, 8 (1) of the Road and 
Rail Traffic Act, 1933, it must be a condition of every licence 
that any provisions (whether contained in any statute or in any 
statutory rules or orders) with respect to limits of speed and 
weight, laden and unladen, and the loading of goods vehicles are 
complied with in relation to the authorised vehicles. There 
may be cases in which an addition to the load in contravention 
of a condition on the licence will be detrimental to the safety of 
the public using the roads, but, generally speaking, there should 
be no harm in giving an isolated pedestrian a lift. 


Recent Decision. 

In Hartstoke Fruiterers, Ltd. v. London Midland and Scottish 
Railway Co., on 7th July (The Times, 8th July), HALuerr, J. 
held that where carriage of goods by a railway company was 
subject to the Standard Terms and Conditions of Carriage settled 
by the Railway Rates Tribunal on 19th October, 1927, under s. 48 
of the Railways Act, 1921, failure to notify the consignees of the 
arrival of bananas on the same day as their arrival was a breach 
of Condition 9, which must be construed as requiring notification 
within a reasonable time, but as the company was not liable 
for loss except upon proof of wilful misconduct, and there had 
been no wilful misconduct on their part, the action for damages 
for breach of Condition 9 must fail. 
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A Conveyancer’s Diary. 
Presumption of Death. 


Some interest has recently been aroused by a decision of 
Bennett, J., dealing with the rules applicable to the class of case 
known loosely as that of ‘‘ comorientes.”’ I propose to defer 
comment on that decision until it is available in the Law Reports. 
Such a case concerns two persons who are both admittedly dead. 
The question is merely as to the rules for ascertaining in what 
order they are to be deemed to have died, there being no proof 
as to the order in which they in fact died. 

In other cases, however, persons simply disappear and are 
heard of no more. In war-time the facts may unfortunately be 
of great variety. Sometimes the person in question is known 
to have been seen just before some dangerous episode, and has 
not been seen or heard of since. Where such an episode occurs 
in the field there is a strong presumption of fact that the person 
is dead. In other circumstances, such as an air-raid on London, 
one cannot always avoid wondering whether the person may 
not have disappeared because he wanted to do so for some 
reason of his own. In most cases, of course, the person is clearly 
dead, and it seems likely that a good many people have been 
killed during the war in circumstances making proof of the 
manner and date of death almost impossible. Quite apart from 
military operations, a recent article in The Times, describing an 
eleventh hour escape from Singapore, suggests that an appreciable 
number of civilian deaths must have occurred in circumstances 
which will never fully be known. And all those cases, especially 
the Far Eastern ones, are complicated at present by the fact that 
communications to occupied territories are poor or non-existent. 

In practice, therefore, nothing at present can be done in a good 
many of these cases pending the collection of some sort of inform- 
ation, and trusts depending on the life or death of any such person 
will have to be treated as being in suspense for the moment. 

It may perhaps be well, however, to examine some of the 
cases on the effects of, and the presumptions concerning, persons 
who vanish. 

When there is any evidence that the person in question was 

alive at the date when his interest would have vested, the onus 
is on him who claims by reason of that person’s death to show 
that it did not vest. Thus, in Re Corbishley, 14 Ch. D. 846, the 
settlor declared certain trusts in 1866 in favour of one Henry 
Corbishley absolutely. The beneficiary had left England for 
the United States in 1861 and shortly afterwards his father 
received a copy of a New York newspaper addressed in his 
writing. Nothing more was ever heard of him. Hall, V.-C., 
intimated that the fact of the settlement having been made in 
1866 giving an interest to the beneficiary was some evidence of 
the beneficiary having been alive in 1866. The case was, of 
course, different from that of a will, which is made at a date 
different from that on which it comes into operation. The 
Vice-Chancellor held that the interest would go to the beneficiary’s 
personal representative, when constituted, and not back to the 
settlor on a resulting trust. 
_ The interest in Re Corbishley was an absolute one. Where the 
interest is for life only, the position is rather different, since the 
life tenant is only entitled so long as he can be shown to be alive 
and the remainderman is only entitled if the life tenant is shown 
to be dead. Thus, in Hickman v. Upsall, L.R. 20 Eq. 136, 
Sophia Hickman, the life tenant of a certain fund, mortgaged 
her‘interest to one Samson. Under an order of the court almost 
the whole of the rents and interest accruing to Sophia were 
payable to Samson during Sophia’s life or until further order, she 
taking a small balance. In March, 1866, Sophia left her home, 
saying that she was going on a “‘ pedestrian tour ”’ in Lincolnshire. 
She was then aged fifty-two and was apparently of sound mind. 
She was never heard of again in spite of fairly extensive inquiries 
having been made on the court’s directions. In 1875 Hall, V.-C., 
heard the petition of those who claimed the fund expectant on 
Sophia’s death. He held that he ought to presume that she 
was dead and also that she had died soon after she was last 
heard of. On the other hand, it would be too much to say that 
she had died before the June quarter-day of 1866, and he would 
treat the case as if she had survived till then and died shortly 
afterwards. There was a clear presumption from lapse of time 
that Sophia was dead, and there was evidence that she must have 
died fairly soon after her disappearance in that she had no other 
means of support than the balance of her income under the fund, 
that she had no money to speak of with her (and I suppose that 
re circumstances of that period she could hardly have earned 
a living). 

The working rule evolved has been that if a legatee has not been 
heard of for seven years the presumption at the end of the period 
is that he is dead, but that is no presumption as to the date when 
he died, so that whoever seeks to prove a title depending on a 
given person’s life or death at a given date has got to adduce 
positive evidence (see Re Lewes, L.R. 6 Ch. 356). There was 
Just enough evidence of date in Hickman v. Upsall to allow the 
court to decide as it did. 

These rules may well produce a deadlock, as occurred in 





Re Rhodes, 36 Ch. D. 586, where the issue was between two sets 
of persons who would respectively have been the next of kin 


of X had he died at one or other of two possible dates. Those 
two dates were (a) that when he was last heard of, and (b) that 
when seven years had elapsed since he was last heard of. North, J., 
after considering such evidence as there was, said that he was 
unable to come to the conclusion that there was any proof of the 
time when Alfred Rhodes died. He must therefore send the case 
back to the Chief Clerk for answers to the inquiries (1) when 
A. Rhodes died, and (2) who were his next of kin living at his 
death. The learned judge said that there was no reason to 
suppose that these inquiries could be answered, and that therefore 
it would doubtless be well for the competing classes to come to 
terms. (Obviously if the inquiries could not be answered no one 
would ever be in a position to prove a title.) 

In deciding as he did in Re Rhodes, North, J., intimated that 
if terms were reached he would “ give such directions to the 
administrator as will relieve him from responsibility.””. In using 
this expression he foreshadowed the procedure now in use in 
this class of case generally and not only in regard to compromises. 
In the nineteenth century cases, apart from Re Rhodes, the court 
contented itself, so far as I can find, with deciding whether or not 
a given claim succeeded, having regard to the evidence (or lack 
of it) available at the time of hearing. In Re Benjamin [1902] 
1 Ch. 723, however, a different sort of order was made. The 
testator had died in 1893, having by his will left certain benefits 
to P. D. Benjamin, who had not been heard of since the summer 
of 1892. He had then been on a holiday abroad and had been 
summoned by his firm to return at once. In fact he had com- 
mitted certain minor misconducts in the course of his employment, 
which were very shortly put right by the testator. P. D. Benjamin 
was known to have started on a journey from the place where he 
was when he received the summons to return, but he never 
arrived home, and was never heard of again. In these circum- 
stances Joyce, J., held that P. D. Benjamin’s administrator was 
not able to prove that P. D. Benjamin had survived the testator 
(as he had to do in order to claim the legacy). But the learned 
judge said that he did not wish to shut out the administrator 
if evidence was later forthcoming. He therefore ordered that 
the trustees of the testator’s estate should be at liberty to deal 
with that estate ‘‘ on the footing that P. D. Benjamin did not 
survive the testator.’’ Thus he made an order which protected 
the trustees but did not finally conclude the matter. Such an 
order has become known as a ‘‘ Benjamin order,” and is now in 
frequent use. 

It will be noted that P. D. Benjamin and various others of the 
persons who had disappeared were represented by administrators, 
i.e., that the Probate Division had given leave to swear death. 
This point seems to be a rather important one in practice: if a 
person disappears and has left no attorney to act for him, his 
affairs will be immobilised, thus causing all concerned a good 
deal of inconvenience. It seems from these cases that it is easier 
to get administration on the footing that death must be presumed 
than to wind up beneficial interests on such footing. The 
distinction is reasonable, as there must be some hand to operate 
the affairs of the lost person, from a comparatively early stage. 
There is no such hurry to conclude questions relating to beneficial 
interests in the absence of evidence. 








Obituary. 


LiguT.-CoL. F. H. L. ERRINGTON. 

Lieut.-Col. Francis Henry Launcelot Errington, C.B., V.D., 
D.C.L., Chancellor of the Diocese of London since 1922, died on 
Wednesday, 8th July, aged eighty-five. He was educated abroad 
and at Hertford College, Oxford. In 1882 he was called by 
Lincoln’s Inn, of which Inn he later became a Bencher. He 
specialised in ecclesiastical law, and in time became Chancellor 
of the Diocese of Rochester, Bath and Wells, and Newcastle. 
For many years he was standing counsel to the Ecclesiastical 
Commissioners. From 1913 to 1916 he was officer commanding 
the Inns of Court O.T.C. Among his publications were several 
editions of Hanson’s ‘‘ Death Duties ’”’ and a work on the Clergy 
Discipline Act, 1892. P 

Sir PHENE NEAL. 

Sir Phené Neal, Bt., Lord Mayor of London from 1930-31, 
died on Tuesday, 7th July, aged eighty-one. He was educated 
at University College School, London, and was admitted a 
solicitor in 1888. He practised in Coleman Street, E.C., for over 
fifty years. In 1929 he was elected a Sheriff for the City of 
London, and at the conclusion of his Shrievalty he received the 
honour of Knighthood. He was created a Baronet in 1931. 


Mr. H. S. SNELL. 
Mr. Harold Saxon Snell, B.A., solicitor, of Daventry, died on 
Thursday, 9th July. He was admitted in 1907. 


Mr. A. H. THORN-PUDSEY. 

Mr. Alfred Henry Thorn-Pudsey, solicitor, of Messrs. Thorn- 
Pudsey & Derry, solicitors, of Ironbridge, Salop, and for forty- 
eight years Clerk to the Justices, Borough of Wenlock, died on 
— 8th July, aged seventy-eight. 


He was admitted in 
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Landlord and Tenant Notebook. 
Cottage Gardens. 


I PROPOSE in this article to review the statutory rights of tenants 
of what would popularly still be called cottage gardens. For 
reasons which are probably bound up with the history of legisla- 
tion concerning small holdings and allotments, the Allotments 
Act, 1922, which confers these rights, calls the holdings in question 
‘** allotments,’ while those holdings which the man in the street 
and his mentor Mr. Middleton think of as “ allotments ’”’ are 
known to the Act as ‘‘ allotment gardens.’’ (The Allotments 
Act, 1925, commences by defining “‘ allotment ”’ as *‘ an allotment 
garden as defied by the Allotments Act, 1922 !) ; the 1922 
Act is mainly concerned with the latter, a little research has to 
be undertaken in order to ascertain what is nowadays likely to 
be of some importance ; if the tenancy of a tenant of a cottage 
determines while useful crops are growing, what can he do 
about it ? 

It is true that the garden may be an allotment garden as defined 
in the interpretation section (s. 22) of the Act, i.e., if it does not 
exceed 40 poles in extent and is mainly or wholly cultivated by 
its occupier for the production of vegetable or fruit crops for 
consumption by himself or his family ; and if it was then let for 
use as such the landlord’s right to give notice to quit is restricted 
by s. 1, and if determination is effected by the landlord or in 
consequence of the landlord’s own estate determining the tenant 
may acquire certain rights to compensation by virtue of s. 2. 
But s. 3, which is specially devoted to “ allotments,” is of wider 
application and confers wider rights. 

The definition of ‘‘ allotment ”’ for the purposes of the section 
is to be found in subs. (7): ‘‘ any parcel of land, whether attached 
to a cottage or not, of not more than two acres in extent, held 
by a tenant under a landlord and cultivated as a farm or a garden, 
or partly as a garden and partly as a farm.” 

It is, perhaps, not easy to appreciate the significance and 
estimate the effect of the words ‘‘ whether attached to a cottage 
or not.” Do they imply that the tenant must hold a cottage, 
but that it does not matter whether the land which is to constitute 
an allotment is within its curtilage or, say, across the road ; or 
do they mean that it is immaterial whether the tenant inhabits a 
cottage or some less humble abode ? 

I think that, despite the argument that the second-mentioned 
alternative would make the whole phrase otiose, and the con- 
sideration that in practice persons dwelling in what are called 
‘* cottages ’’ are most likely to be affected, a reference to earlier 
legislation shows that the second suggested interpretation is the 
correct one. For there was at one time a statutory ** cottage 
garden,” the creature of the Allotments and Cottage Gardens 
Compensation for Crops Act, 1887, which defined it as ‘ an 
allotment attached to a cottage’’; so what the words are 
probably intended to convey is that it now no longer matters 
whether the land be attached to a cottage or not. 

If this is wrong it is unfortunate, from the point of view of the 
practitioner, that neither that Act nor numerous other measures— 
one might commence with the (likewise repealed) Stat. 31 Eliz. 
c. 7, which enacted that every cottage must have at least four 
acres of land annexed to it—have defined the expression 
‘ cottage.’ The nearest in point are those concerned with rating, 

with land improvements, and with small holdings. The de-rating 
provisions of the Local Government Act, 1929, refer us to the 
Rating and Valuation (Apportionment) Act, 1928, which defines 
‘ cottage garden ”’ as a garden attached to a house occupied as a 
dwelling by a person of the labouring classes. For the purposes 
of our present quest, this may well seem to be a case of obscurum 
per obscurius ; for ‘‘ labouring classes ”’ is not defined. However, 
it may be useful to refer to the definition, too long to set out 
here, of ‘‘ working class’”’ in Sched. II (11) (e) to the Housing 
Act, 1936, which specifies a number of occupations, but extends 
to certain other persons ‘“‘ whose income in any case does not 
exceed three pounds a week.”’ As regards land improvement, the 
Improvement of Land Act, 1864, s. 9, specified ‘‘ the erection of 
labourers’ cottages ’’ without defining either noun; as regards 
‘ cottage holdings,”’ the Agricultural Land (Utilisation) Act, 1931, 
repealing s. 12 of the Small Holdings and Allotments Act, 1926, 
empowered county councils to provide these and defined ‘‘ cottage 
holding ”’ as a holding comprising a dwelling-house, together with 
not less than forty perches and not more than one acre of 
agricultural land which can be cultivated by the occupier of the 
dwelling-house and his family. I think these enactments at least 
give us some idea of what was meant by ‘‘ cottage ”’ in the older 
statute and may be so meant in s. 3 (7) of the Allotments Act, 
1922, though the maximum acreage of the land is twice that 
stipulated by the last-mentioned of the suggested aids. 

* Cultivated as a garden or as a farm.’ It will be observed 
that, unlike the definition of ‘‘ allotment garden,” that of ‘‘ ailot- 
ment’ says nothing about ‘‘ for the production of vegetable or 
fruit crops for consumption by ”’ the tenant or his family. It 
may be suggested that some such qualification is implicit in the 
words “ cultivated as a garden or asafarm.’’ For the same words 
formed part of the definition of ‘‘ allotment’ in the Allotments 
and Cottage Gardens Compensation for Crops Act, 1887, already 














referred to, and it was held, in Cooper v. Pearse [1896] 1 Q.B. 562, 
that they excluded a piece of Jand on which a seed merchant grew 
vegetables, fruit trees and flowering plants for the purposes of his 
business. But the report shows that the main contention advanced 
for the tenant was that size was the only test, and the court 
appears to have devoted all its attention to the question whether 
the land was a garden—which it considered must be land on which 
fruit and vegetables are grown for food, or which is laid out for 
pleasure—and not to have dealt with the possibility of its being 
a ‘* farm.” 

The main provision of the section is contained in subs. (2), 
which entitles the tenant to compensation on the termination of 
his tenancy “ by effluxion of time, or from any other cause.” 
This is important: the tenant’s rights are not prejudiced if he 
himself has given notice to quit, or possibly surrendered the 
tenancy (for the subsection goes on: ‘* notwithstanding any 
agreement to the contrary’). Most of the tenants affected are 
at present likely to be safely protected as regards security of 
tenure by the Rent, etc., Restriction Acts; but a large number 
may, in view of frequent transfer of labour from one centre to 
another, themselves have occasion to move. 

The compensation falls under two heads: (a) For crops, 
including fruit, growing upon the land in the ordinary course of 
cultivation and for labour expended upon and manure applied to 
the land ; (b) for fruit trees or bushes provided and planted by the 
tenant with the previous consent in writing of the landlord, and for 
drains, outbuildings, pigsties, fowl-houses, or other structural 
improvements made or erected by and at the expense of the 
tenant on the land with such consent. Roughly speaking, those 
who have merely dug for victory qualify whether written or other 
consent was obtained or not ; but those who have conferred more 
lasting benefits acquire no right to compensation unless the 
landlord gave written consent. But s. 4 confers a right to remove, 
before the termination of the tenancy, fruit trees and bushes 
planted by the tenant and “any erection, fencing, or other 
improvement erected by and at the expense of the tenant, making 
good any injury caused by such removal.’’ This will cover most 
of the matters dealt with in s. 3 (2) (6), though it may well be that 
when it comes to drains the tenant who omitted to obtain written 
consent will hardly find removal worth the trouble. 

Lastly, the method of assessment. In default of agreement, a 
valuer decides (and if the parties cannot agree a valuer, the local 
county court appoints one). No measure is prescribed, but as 
s. 5 enacts that a tenant who has paid compensation to an outgoer 
is to have the same rights as he would have had if the planting or 
improvement had been done by him at his expense, it would seem 
that the value to an incoming tenant is what has to be assessed. 
Under present conditions, a valuer may well wonder whether he has 
to take maximum prices into consideration in arriving at a figure. 











Reviews. 


Practical Hints on Draft Leases (including the Emergency 
Legislation). By E. O. WALForD, LL.D. (Lond.), Solicitor of 
the Supreme Court. Third Edition. 1942. pp. xxiv and 
(with Index) 220. London: Butterworth & Co. (Publishers), 
Ltd. 15s. net. 

This work is chiefly concerned with leases and tenancy 
agreements, at a rack/rent, of trade or residential premises. The 
order in which the various subjects are dealt with coincides with 
the order of the clauses in a lease. This edition has quickly 
followed the second edition, which, owing to the continuous flow 
of emergency legislation, is already largely out of date. The 
Landlord and Tenant (War Damage) (Amendment) Act, 1941, 
has made substantial changes by introducing a new scheme in 
connection with war damage in the case of short tenancies. A 
new form of ‘ conditional’ notice of retention has also 
necessitated various additions and amendments to the original 
text. Recent statutes are included down to the Landlord and 
Tenant (Requisitioned Land) Act, 1942. The law on this subject 
now resembles a maze, but the busy practitioner, with the aid of 
this book, will have a reasonable chance of avoiding the many 
pitfalls which abound. 


E.P.T. Substituted Standards. 
porated Accountant (Hons.). 1942. pp. 91 (with Index). 
London: Jordan & Sons, Ltd. 18s. net. 

This book is divided into three parts : (1) Substituted Standards 
under the Finance Act, 1940; (11) Amendments contained in the 
Finance Act, 1941; (III) The Position regarding Groups of 
Companies. The same author’s “* The E.P.T. Liability of Inter- 
connected Companies ’’ was recently published and the present 
compact specialist volume is a companion to the earlier work. 
A problem often arising is: Which standard is preferable: 
(a) that based on actual profits, or (6) that based on capital ? 
Carefully thought-out examples are given of the results of 
applying the alternative methods of computation. As a time- 
saver to busy lawyers and accountants this book will be found 
invaluable when there is little time to spare for research. 


By JAMES S. HEATON, Incor- 


Mr. Leopold Daniel Woodin, barrister-at-law, of Newquay, left £112,066, 
with net personalty £98,306. 
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Our County Court Letter. 


Employment Exchanges and Travelling Allowance. 


In Allorney-General v. Perry, heard at Canterbury County Court. 
the claim was for the repayment of a travelling allowance of 9s., 
and the counter-claim was for £1 15s. as money paid on a con- 
sideration which had failed. The case for the plaintiff was that 
in March, 1941, the defendant was paid a travelling allowance 
to Wiltshire, where he was to take up employment as a carpenter. 
The defendant returned home, however, after a few days. The 
defendant’s case was that, as shown by a form signed by the 
employers, the situation was lost through no fault of his own. 
The travelling warrant was to a station 36 miles from the work, 
and the defendant incurred 5s. in bus fares to reach his destination. 
The work only lasted for two days, during which the defendant 
earned 22s., whereas his fare home was 25s., besides other 
incidental expenses. It was conceded, by the manager of the 
Employment Exchange from which the defendant was sent, 
that no men would have been supplied if the firm had disclosed 
that the work was temporary. His Honour Judge Clements held 
that the employers had made unfair use of the Employment 
Exchange, and should pay the defendant’s expenses. The latter 
were not recoverable from the Crown, and the counter-claim was 
dismissed. The claim also failed, and judgment was given for 
the defendant. 


Married Woman’s Trade Debt. 


In International Tea Slores v. Shail, at Malvern County Court, 
the claim was for £19 18s. 11d.-in respect of goods supplied in 
November and December, 1939, from the plaintiffs’ branch at 
Tewkesbury. The amount included £14 16s. 11d. for cigarettes 
sold by the defendant and his wife in a small business. The 
excise licence was in the name of the defendant, but the accounts 
were made out in the name of the wife, and the money was 
collected by the plaintiffs’ roundsman. The wife of the defendant, 
giving evidence for the plaintiffs, stated that he gave her a weekly 
cheque for 30s. for housekeeping for themselves and their son. 
The defendant used to help himself to the cigarettes and keep 
the money for any sold. The plaintiffs’ case was that their 
manager knew the woman was married and credit was given to 
the husband. The defendant’s case was that he rented 26 acres 
and kept two cows. He deducted 6s. a week, from the 30s., for 
the cows’ keep. This caused trouble with his wife, and she left 
him in December, 1939. The defendant had objected to the 
cigarette business, and a notice (advertising their sale) was 
removed in August, 1939. The defendant’s wife admitted having 
had the goods after the removal of the notice. His Honour Judge 
Roope Reeve, K.C., held that the defendant never did business 
with the plaintiffs, and was not their customer. The defendant's 
wife’s name was in the plaintiffs’ ledger, their accounts were in 
her name, and they had dealt with her, whether or not she had 
the means to pay. Judgment was given for the defendant, with 
costs. 


The Limited Partnerships Act, 1907. 


In Matthews v. Knight, heard at Cheltenham County Court, the 
claim was for £19 7s., as arrears of wages, and 15 per cent. of the 
profits of a firm, viz., ‘‘S. & M. Tool Components.” The 
plaintiff’s case was that the above firm had formerly been owned 
by one Shreeve, with whom the plaintiff made an agreement to 
contribute £50 towards the capital, in return for a weekly salary 
of £6 15s. as a toolmaker, plus 15 per cent. of the profits. As this 
agreement was not registered, under s. 5 of the above Act, it 
became a general partnership agreement. On the Ist February, 
1941, the business was sold by Shreeve to the defendant, who 
took it over with all liabilities. The plaintiff discussed his 
position with the defendant, who acknowledged the plaintiff’s 
contribution of £50 to the capital, but refused to recognise him as 
a partner. It was agreed, however, that the plaintiff should 
receive wages, and that the £50 should be repaid when funds were 
available. The plaintiff accepted £5 per week thereafter, but 
without prejudice to his claim to £6 15s. under the original 
agreement. Having heard that more money had been put into 
the business by another firm the plaintiff inquired as to his own 
share of £50 in the capital. The defendant, however, disclaimed 
any knowledge of this and dismissed the plaintiff on the 14th June, 
1941, offering him £17 10s. arrears of wages, on condition that the 
plaintiff signed an agreement to withdraw any further claim, 
including the £50. The defendant’s case was that only £12 4s. 
was due. He made a verbal agreement with the plaintiff on the 
19th April, and a written agreement of the 30th April was put in 
on being stamped. The works had been closed for reorganisation 
for a week after which the plaintiff resumed on a fresh engage- 
ment at £5a week. Having never heard of the original agreement 
with Shreeve for the payment of 15 per cent. profits to the 
plaintiff, the defendant asked for its production. The only 
agreement he had made was to pay the balance of wages, and 
nothing else. Eventually he had dismissed the plaintiff for 
inefliciency. His Honour Judge Kennedy, K.C., gave judgment 
for £19 7s., with costs, and ordered an account of the profits 
between tht 6th February and the 14th June, 194). 





To-day and Yesterday. 
LEGAL CALENDAR. 

13 July.—‘' Anne Harris, alias Sarah Davies, alias Thorn, 
alias Gothorn was born of honest but poor parents in the parish 
of St. Giles without Cripplegate, but being debauched by one 
James Wadsworth she soon abandoned all manner of goodness. 
Her man was hanged for burglary in 1702 and after she had 
lived some time with a highwayman he went the same way in 
1705. Now Nan, being twice left a hempen widow in less than 
three years, had learned in that time to be as vicious as the 
very worst of her sex and was so absolutely enslaved to all manner 
of wickedness through custom and opportunity that good 
admonitions could work no good effects upon her.’ She 
specialised in shoplifting, and was notorious among the mercers, 
lacemen and linendrapers of Ludgate Hill, Cheapside and Fleet 
Street. At last she was hanged at Tyburn, at about the age of 
twenty, on the 13th July, 1708, for stealing a piece of printed calico. 


14 July.—The murder of the Reverend John Talbot. curate 
of Laindon and formerly a military chaplain, in 1669, remains 
something of a mystery, although three persons were hanged 
for it. He had come up to London about a lawsuit between 
himself and some persons in his parish. when about four one 
afternoon he became conscious that he was being dogged wherever 
he went by six men and a woman. As he had reason to believe 
that his opponents would try to arrest him, he imagined that 
this was part of their scheme and took refuge in Gray’s Inn, 
which he only left at eleven o’clock and that by the back gate, 
meaning to go by Old Street and over the fields to Shoreditch 
but still he found himself followed. At last h* was trapped 
and the strangers took twenty shillings from his pocket, after- 
wards wounding him skilfully and deliberately with a deep 
downward cut in the throat so that the knife penetrated almost 
to his lung. It was a strange chance that he did not die 
immediately and when a sudden thunderstorm brought some 
brickmakers out to look after their bricks, he was found lying in 
his shirt and his drawers. Search was made and Stephen Katon, 
a confectioner, George Roades, a broker, Henry Pritchard, 
a tailor, and Sarah Swift were found in suspicious circumstances 
all being identified by their victim. Skilled medical treatment 
seemed likely to save him, but a fit of coughing eventually 
broke the jugular vein and he died. The four persons arrested 
were convicted of murder and all but Pritchard hanged on the 
14th July, 1669. What lay behind the crime was never known. 


15 July.—On the 15th July, 1735, the Lincoln’s Inn benchers 
had before them the proposal of the trustees appointed by Act 
of Parliament, ‘‘ for enclosing, cleaning and adorning ” Lincoln’s 
Inn Fields, to make a coachway as well as a footway along the 
east side of the Fields next to the terrace wall of the Society. 
The Benchers declared tha! they had no objection provided 
the trustees took care to prevent a coachway being made at any 
time thereafter from Great Turnstile into the Fields, and also 
provided they kept the proposed coachway watered and cleaned. 


16 July.—On the 16th July, 1734, ** a cause was tried at 
Guildhall between an innkeeper at- Gravesend and a woman 
who had been his housekeeper and to whom, he had granted 
an annuity so long as she could keep a secret. The secret was 
a settlement he had made on her for her services. But the 
innkeeper marrying and she being obliged to make room for the 
wife she was so provoked as to blab the secret. But the jury, 
judging that her provocation was special, continued her annuity.” 


17 July.—On the 17th July, 1758, John Cole was hanged at 
Chelmsford for the murder of Martha Adams at her house at 
Escott. At the gallows he saw among the spectators a man 
named John Loads who had come to witness the execution, and 
immediately accused him of being an accessory to the crime. 
Loads was thereupon arrested and on being brought before a 
magistrate confessed his guilt. He was accordingly committed 
to Chelmsford gaol. 

18 July.—The case of Stanton v. Palon heard at the Lincoln 
Assizes on the 18th July, 1843, presented the unusual spectacle 
of a male plaintiff in a breach of promise action, the son of a 
prosperous cloth manufacturer. The lady belonged to a county 
family and an acquaintance sprang up between them while she 
was on a holiday near his home; they met at church. They 
became attached to each other and engaged to. be married. The 
girl’s people opposed the match; they became disengaged, and 
re-engaged, and finally she broke it off with many sorrowful and 
pious expressions. Four months later she married a clergyman, 
and Mr. Stanton brought his action. He was unlucky in his 
judge, for Lord Abinger told the jury that this was a mercenary 
action and the man who condescended to it did himself very 
little credit ; in the whole course of his career he remembered 
only one such. The expressions in. this young lady’s letters 
might be warm and might indicate the strong passion natural 
to youth, but they evinced no proof of deep affection ; the shallow 
waters made the most noise, but the deep were dumb. There 
was nothing in her conduct to cause displeasure or disquiet to her 
husband. The jury found for the defendant in a couple of minutes. 
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19 July.—On the 19th July, 1817, in the case of Andrew 
McKinley, charged in the High Court of Justiciary at Edinburgh, 
with administering unlawful oaths, the jury found a verdict of 
not proven. Jt was alleged that he had administered to several 
hundred persons an oath binding them to obtain annual parlia- 
ments and universal suffrage by physical force and not to give 
evidence against any of their fellows under pain of death. The 
Lord Justice Clerk, in discharging him, expressed the hope that 
after his fair trial he had now “ an entire and perfect conviction 
of the happiness and security under which the people of this 
country at present live, and that you are now fully convinced 
the constitution of your country affords a complete safeguard to 
its subjects.” 


MILITARY LAWYERS. 

When Tobruk fell, says a newspaper report, two British officers 
drove out and joined an Axis convoy streaming east in captured 
vehicles. Unchallenged, they approached Sollum with the rest, 
and there slipped away into our lines. The incident recalls a 
ruse achieved during the English Civil War by John Rigby, a 
Lancashire barrister, who held a commission in the Parliamentary 
army. He first distinguished himself by destroying a Royalist 
column merching to the relief of Thurland Castle. Then he was 
put in command of the troops investing Lathom House, but here 
he was unlucky, for the siege was raised and Prince Rupert drove 
him back on Bolton and stormed it. When all was lost and the 
enemy cavalry was charging into the streets, Rigby ‘‘ springs up 
before them like a resolute commander, calls them up, saying 
‘March on! The town is our own,’ and so riding and _ bestirring 
himself amongst them there was no notice taken of him, but 
when he saw a fit time for him he took it and with one man went 
his way towards Yorkshire.’”’ After the war Rigby became a 
judge. Military lawyers are innumerable. A hundred years later 
when Prince Charlie’s rising had again brought war on to British 
soil, Chief Justice Willes tried to raise a volunteer regiment from 
among them to guard the royal family, with himself as colonel, 
but he never got his commission. A satirical song said :— 

‘* If you ask why a judge should attempt the command, 

I'll tell you—To take the Great Seal sword in hand.” 
He never got that prize either, despite years of active aspiration 
but, according to the balanced pages of the Dictionary of National 
Biography, “‘ though politically an unscrupulous intriguer, he 
was a lawyer of great learning and a judge of ability.” 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 


Apparel and Textiles Order, 1942, and Lace (Manufacture 
and Supply) Directions, 1942. General Licence and 
Direction, June 25, re replacement of Goods that have 
suffered War Damage. 


E.P. 1232. 


E.P. 1258. Apparel and Textiles. Knitted Goods (Manufacture and 
Supply) (No. 2) Directions, June 29. 

E.P. 1315. Coal (Charges) (Amendment) Order, July 3. 

E.P. 1209. Consumer Rationing (No. 8) Order, 1941. Gen. Licence and 
Direction, June 23, 1942, re Replacement of Goods that 
have suffered War Damage. 

E.P. 1272. Control of Paper (No. 25) Order, 1940, Direction No. 1, 
June 30. 

E.P. 1273. Control of Paper (No. 25) Order, 1940, Direction No. 2, 
June 30. 

E.P. 1280. Defence (Armed Forces) Regulations, 1939. Order in Council, 
July 1, adding reg. 10a. 

E.P. 1279. Defence (General) Regulations, 1939, Defence (Palace of 
Westminster Fire Prevention) Regulations, 1941, and 
Defence (Parliamentary Under-Secretaries) Regulations, 
1940. Amendment Order in Council, July 1. 

E.P. 1267. Emergency Powers (Defence (Road Vehicles and Drivers 
(Amendment) Order, June 24. 

E.P. 1266. Essential Work (Iron and Steel Industry) (No. 2) Order, 
June 25. 

No. 1243. Excess Profits Tax (Metals and Oil Producing Concerns) 
Regulations, June 26. 

No. 1251. Export of Goods (Control) (No. 28) Order, June 26. 

No. 1264. India. Reservation of Posts (Officers in H.M. Forces) Rules, 


1938. Amendment, June 25, 1942. 


No. 1302/L.21. Liabilities (War-Time Adjustment) Rules, June 26. 


E.P. 1215. Limitation of Supplies (Misc.) (No. 13) Order, 1941. General 
Licence, June 15. 

E.P. 1310. Motor Fuel Rationing (No. 2) Order, July 3. 

No. 1224. Safeguarding of Industries (Exemption) No. 3 Order, 
June 23. 

E.P. 1286. Trinity House (Control of Wrecks and Other Obstructions) 
Order, June 30. 

No. 1281. United States of America (Visiting Forces) Order, 1942. 
Amendment Order in Council, July 1. 

E.P. 1261. Waste of Fuel Order, June 26. 

E.P. 1271. Wine and Spirits (Prohibition of Auction Sales) Order, 


June 30. 








Notes of Cases. 


COURT OF APPEAL. 


Lane v. Minister of War Transport. 

Lord Greene, M.R., Luxmoore and Goddard, L.JJ. 15th May, 1942. 
Emergency legislation—Requisitioning powers—Minister requisitions vehicle 

while in his possession under prior hiring agreement—Validity of 

requisition—Compensation (Defence) Act, 1939 (2 & 3 Geo. 6, c. 75), 8. 17~ 

Emergency Powers (Defence) Act, 1939 (2 & 3 Geo. 6, c. 62), 8. 1—Defence 

(General) Regulations, 1939, reg. 53. 

Appeal from a decision of Farwell, J. (ante, p. 97). 

The plaintiff, a haulage contractor, was the owner of a lorry. By an 
agreement of the 30th May, 1940, the defendant, the Minister of War 
Transport, in exercise of his powers, hired the lorry for a continuous 
period beginning on that date, at the rate of £1 a day. The agreement 
provided for the termination of the hiring at any time. By a notice of the 
30th March, 1941, the defendant purported to requisition the vehicle 
which was still in his possession under the agreement for hire. By this 
summons the plaintiff sought a declaration that the defendant was not 
empowered by the Defence (General) Regulations, 1939, reg. 53, to 
requisition a vehicle which at all material times was in his possession. 
Regulation 53 provides that “‘. . . a competent authority, if it appears 
to that authority to be necessary or expedient so to do in the interests of 
the public safety . . . may requisition (a) any chattel in the United 
Kingdom . . . and may give such directions as appear to the competent 
authority to be necessary or expedient in connection with the requisition.” 
The Compensation (Defence) Act, 1939, s. 17, provides: “‘ ‘ Requisition’ 
means in relation to any property, to take possession of the property, or 
require the property to be placed at the disposal of the requisitioning 
authority.” Farwell, J., dismissed the action. The plaintiff appealed. 

Lorp GREENE, M.R., said that he did not want to say anything which 
would prejudice other cases where the facts were different. Here the 
answer seemed clear. The service of the requisition notice terminated the 
contract of hire. When the contract terminated the lorry physically 
remained in the possession of the Crown. The appellant did not contend 
that before a valid requisition notice could be served the Crown must hand 
the lorry back to the owner so that at the moment of requisition it might 
be said that the lorry was in the possession of the owner. That being so, 
there was no substance in the appellant’s complaint, and he had no ground 
in law for objecting to the requisition notice. Accordingly the appeal 
must be dismissed. 

LuxmooreE and GopparD, L.JJ., agreed. 

CounsEL: G. R. F. Morris ; The Attorney-General (Sir Donald Somervell, 
K.C.) and H. O. Danckwerts, 

Soricitors: Mawby, Barrie & Letts ; Treasury Solicitor. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 


In re Parsons; Parsons v. Attorney-General. 
Farwell, J. 7th May, 1942. 

Revenue—Estate duty—Husband of testatrix disclaims legacy—Whether 
husband “‘ Competent to dispose’ of legacy—Finance Act, 1894 (57 & 58 
Vict., c. 30), 88. 5 (2), 22; Finance Act, 1914 (4 & 5 Geo. 5, c. 10), 8. 14. 
Adjourned summons. , 

The testatrix, by her will, bequeathed to her husband her £10,000 24 per 
cent. Consolidated Stock and gave to him a life interest in her residuary 
estate. The testatrix died in 1937 and her husband, by a deed of the 
24th February, 1938, formally disclaimed the legacy of stock which fell into 
the residuary estate. The husband died on the 30th August, 1940, and 
thereupon the plaintiff became absolutely entitled, under the trusts of the 
will, to the residuary estate of the testatrix. On her death estate duty 
had been paid in respect of the whole estate, and by virtue of the Finance 
Act, 1894, s. 5 (2), and the Finance Act, 1914, s. 14, no estate duty became 
payable on the husband’s death unless the husband was during the con- 
tinuance of the settlement ‘‘ competent to dispose ” of the residue. Section 
22 of the Act of 1894 provides: “A person shall be deemed competent 
to dispose of property if he has such an estate or interest therein or such 
general power as would, if he were sui juris, enable him to dispose of the 
property, ...” By this summons, to which the Attorney-General was 
defendant, the plaintiff asked whether on the husband’s death any estate 
duty became payable in respect of the legacy which he had disclaimed. _ 

Farwe.., J., said that it was contended for the husband that his 
disclaimer must be treated as having operated ab initio with the result that 
the will should be read as if it contained no legacy of the stock and the stock 
had from the first formed part of the residuary estate. The- authorities 
suggested that the effect of the disclaimer was to make the gift void ab 
initio. Reliance was placed upon the decision in Townson v. Tickell, 
3 B. & Ald. 31. That decision did not go far enough to assist the plaintiff. 
The will itself took effect immediately on the death of the testatrix. The 
husband became entitled to the stock. He was under no obligation to 
accept the gift. He could refuse it. But that did not answer the question 
whether he was at any time “ competent to dispose” of it. It was not 
possible to treat a gift by will as an offer which it was open to the legatee 
to accept or refuse. A gift by will took effect immediately on the testator’s 
death. The legatee could refuse the gift, but there was a time (it might 
be a very short time) during which the husband was competent to dispose 
of the stock. He chose to dispose of it by refusing to take it. Accordingly, 
the Revenue was entitled to estate duty on the stock. 

CounseL: J. V. Nesbitt; J. H. Stamp. ° 
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Soticrrors: Vizard, Oldham, Crowder d&: Cash, for Owston & Co., 
Leicester ; Solicitor, Inland Revenue. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re The London Casino, Ltd.; Application of the National 
Provincial Bank, Ltd. 
Uthwatt, J. 8th June, 1942. 
Companies—Preferential creditor in respect of salaries and wages—Distinction 
between ‘clerk or servant” and “* workman or labourer ’’—Companies 

Act, 1929 (19 & 20 Geo. 5, c. 23), s. 264. 

Adjourned summons. 

In 1938 C, Ltd. went into liquidation. The company had carried on 
the business of theatre, music-hall and restaurant proprietors and employed 
a number of persons in the course of its business. The company had an 
account with the applicant bank which was almost entirely used to pay 
the salaries and wages of the employees. This account was considerably 
overdrawn at the date of the liquidation. By this summons, to which 
the liquidator of the company was respondent, the bank asked for a declara- 
tion that they were entitled pursuant to s. 264 of the Companies Act, 1929, 
to rank in the liquidation as preferential creditors for the sum of £4,582 14s. 
in respect of advances made to the company for the purpose of enabling 
it to pay thereout wages and salaries which, if they had not been paid, would 
have constituted preferential claims in the liquidation. Section 264 
provides: “‘ (1) In a winding up there shall be paid in pricrity to all other 
debts . . . (b) all wages or salaries. . . of any clerk or servant in respect 
of services rendered to the company during four months next before the 
relevant date, not exceeding £50: (c) all wages of any workmen or labourer 
not exceeding £25 .. . in respect of services rendered to the company 
during two months next before the relevant date.”” Sub-section (3) provides 
where any such payment has been made out of money advanced by some 
person for that purpose that person in a winding up should have a similar 
right of priority. It was not disputed that the bank was entitled to claim 
to be a preferential creditor in respect of part of the amount it had advanced, 
but the actual amount depended on the category into which certain 
employees fell. 

Uruwatt, J., said that he did not propose to give a general definition of 
what constituted a ‘‘ clerk or servant ”’ within head (6) of subs. (1) of s. 264, 
or what.constituted a ‘‘ workman or labourer” within head (c). It was 
necessary to look at the facts of every case, including the nature of the 
business carried on by the employer and the actual services performed 
by the employee. There were however certain general considerations in 
looking at the distinction between head (b) and head (c). He thought the 
broad distinction was that head (c) was primarily directed to persons 
engaged in manual labour, while head (b) was directed, in the cases of a 
business, to the black coated worker, and also to persons who would be 
called servants and who would not be thought of as engaged in manual 
labour. Then there was this distinction, the workman or .labourer was 
usually engaged in some production work, while the clerk or servant was 
generally not directly so engaged. However, the circumstances of each 
case had to be considered. In the case of B, who was primarily a carpenter 
but also shifted scenery, he was a workman. The man who worked the 
wires for the flying ballet was also a workman, as were the people who 
operated the spotlights. The ladies employed in the wardrobe who kept 
the theatrical costumes clean and in good order were servants. The 
firemen and watchman were servants, as were the doorkeeper and the 
waiters, chef and cooks. 

CounseL: Cecil Turner: Wilfrid Hunt. 
Sortcirors: Wilde, Sapte & Co.; Sole, Sawbridge & Co. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 


Thomas v. Kensington. 
Stable, J. 11th May, 1942. 
Contract—Promissory note—Promisor’s undertaking to select an acre of his 
land for conveyance to promisee at his option in event of default in repayment 
Default made—Promisor’s refusal to select acre—Promisee’s rights. 


Action for damages for breach of contract. 


By an agreement in writing dated the 24th December, 1937, the defendant 
agreed, in consideration of the plaintiff’s having on that day advanced to him 
£300 in return for a promissory note for £330 given by the defendant and 
due on the 31st March, 1938, that, in the event of his making default in pay- 
ment of the £330 on the due date, he would give the defendant the option 
of accepting, in full and complete settlement of his debt on the note, one 
acre of certain land at Weybridge, the acre to be selected by the defendant, 
but to have suitable frontage of not less than ninety feet. The defendant 
having made default in payment of the £330, the plaintiff, in April, 1938, 
in the course of an interview with the defendant at Weybridge, orally 
elected to accept an acre of the land in accordance with the option. The 
plaintiff pleaded that, alternatively, he exercised the option by a letter 
written in September, 1938. The defendant having failed to select the 
acre, the plaintiff brought this action, claiming as damages the alternative 
values of £750 or £600 which he placed on the land. The plaintiff further 
contended that by the agreement the defendant impliedly warranted that, 
in the event of the plaintiff’s exercising the option, the defendant would 
then and there select an acre and be able to do so effectively so as to give 
the plaintiff an immediate, unencumbered title, and that he committed a 
breach of the warranty by not selecting the acre or freeing any part of the 
land from a mortgage then secured on it. The defendant alleged that, 


to the defendant’s bank, the defendant being unable to select an acre of 
the land. 

STaB_e, J., said that the defendant argued that, on the true construction 
of the agreement, there was never any obligation on him to offer the land, 
and no right in the plaintiff to demand it, unless and until the defendant 
had made up his mind which acre it was to be. The contract, that was, 
was for that purpose of no value because it lay in the defendant’s hands 
to decide whether he would tender an acre, and in the plaintiff’s hands to 
decide whether to accept the acre tendered. In his (his lordship’s) opinion, 
the defendant was bound to select an acre if, as was the case, the plaintiff 
demanded it. It was further argued that the case was not one in which 
damage had been suffered or damages were recoverable. The remedies 
available for breaches of contracts to sell land were different from those 
available with contracts for the sale of movable property. Where a sale 
of land went off because the vendor could not make a title, the remedy 
provided by the court did not include damages for boss of the bargain. 
Here there was no defect in title. The reason why the plaintiff did not 
get his acre was because the defendant could not or would not pay off the 
charge to the bank, besides which there was a second mortgage created 
between the 24th December, 1937, and the 3lst March, 1938. There was 
no evidence as to his financial position. Whether or not he was able to 
pay off the mortgage was immaterial. The case was almost exactly 
covered by Re Daniel [1917] 2 Ch. 405: see Sargant, J.’s judgment, 
at p. 409, where he distinguished Flureau v. Thornhill (1776), 2 Wm. BI. 
1078; 96 E.R. 635, as being a case where the incapacity of the vendor 
arose from a defect in his title, whereas in Re Daniel, swpra, it arose from 
the refusal of mortgagees to release. There was no evidence here that the 
bank or the second mortgagee had been asked to release an acre of land. 
The only possible distinction between Ke Daniel, supra, and the present 
case was that here the plaintiff knew, when he entered into the agreement 
of the 24th December, 1937, that the property was charged to the bank. 
The fact that he knew of that mortgage did not, in his (his lordship’s) 
opinion, place the case within the principle of Flureau v. Thornhill, supra, 
and outside that in Re Daniel, supra. The damages were difficult to 
estimate. The plaintiff was throughout anxious to acquire the land, and 
the defendant was resolved that he should not It was therefore to be 
inferred that both parties thought the land cheap at £330 for an acre. 
There was a continuing breach beginning in April, 1938, and the plaintiff 
could accordingly select any date between the breach and the issue of the 
writ for the purpose of valuing the land, provided that there had been no 
repudiation by the one party accepted by the other. In the autumn of 
1938 there had been a decline in the value of the land. The damages would 
be assessed at £450, for which sum the plaintiff would have judgment. 

CounseL: Raeburn ; Watmough. 

Soricirors: G. R. Cran; W. C. R. West. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Dunt v. London and North Eastern Railway Co. 
Viscount Caldecote, C.J. 15th May, 1942. 
Railways—N egligence—Sparks from engine—Igniting of cut grass left on 
embankment—Damage to adjoining premises—Liability. 

Action for negligence. 

The plaintiff was one of the trustees of the People’s Tabernacle, 
Edmonton. On the 3rd July, 1939, as was found by his lordship, a spark 
from a steam engine hauling a train along the defendant company’s railway 
line ignited dry grass on the embankment, which was separated from the 
plaintiff's premises by a wooden fence just previously painted with creosote. 
The fence caught fire, the fire spread to certain sheds, and ultimately the 
Tabernacle and its contents were seriously damaged. The plaintiff brought 
this action on behalf of himself and all the other trustees, claiming damages 
for negligence. 

Viscount CaLpecote, C.J., said that the rarity of this kind of action 
now, in contrast with its comparative frequency a generation ago, had some 
effect on his mind in considering the allegation that the escape of.sparks 
from the engine constituted negligence in the defendants. More 
than a hundred years ago it had been held that a railway company 
must be deemed to have been given statutory authority to run steam 
engines through the land. That meant that liability for damage caused 
by sparks from a locomotive would only attach to its owners in the event 
of negligence. It was first suggested that the company had negligently 
allowed the engine to be so constructed that sparks escaped from it. In his 
opinion, there was, on the evidence, no such negligence, notwithstanding 
that it had been decided not to fit to the engine any of the anti-spark 
devices which had been found satisfactory in other countries. The company 
seemed, broadly speaking, to be successful nowadays in the way in which 
they managed sparks. He was satisfied that the company had taken 
the proper course with regard to the equipment of their engines. They 
were not bound to guarantee that sparks would not escape from them. 
It was next alleged that the company were negligent in leaving inflammable 
material lying on their land. Two days before the accident the grass on 
the embankment had been cut. The grass might in fact, in the dry weather 
prevailing, have been as inflammable uncut as cut. If the company had 
taken the proper precaution of burning off the tops of the grass, the fire 
would not have spread to the fence. That was not to place too heavy 
a responsibility on railway companies, for no great part of their tracks was 
bounded by inflammable fences. There would be judgment for the plaintiff 
for £450. 

CounseL: Beyfus, K.C., and Berryman ; Cartwright Sharp, K.C., and 
S. G. Howard. 
Soxicitors: Berrymans ; I. B. Pritchard, Hitchin. 





to the plaintiff’s knowledge, the land was at all material times mortgaged 





[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Rules and Orders. 

S.R. & O., 1942, No. 982 /L.15. 
SUPREME COURT, ENGLAND—Procepvre. 
Tue RvuLEs OF THE SUPREME Court (No. 2), 1942. 
Dated May 22, 1942. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred upon me by section | of the Administration 
of Justice (Emergency Provisions) Act, 1939,* and of all other powers 
enabling me in this behalf, and with the concurrence of two other Judges 
of the Supreme Court, do hereby make the following Rules under section 99 
of the Supreme Court of Judicature (Consolidation) Act, 1925+ :— 

1. It shall no longer be necessary for the address for service of any party 
to proceedings to be within any prescribed distance of the Royal Courts 
of Justice and accordingly the following amendments shall be made in 
the Rules of the Supreme Court, 1883, that is to say 

(a) in Order IV, Rules 1 and 2, and in Order XII, Rules 10 and 11, 
the words from “ which shall not be” to the words “ Royal Courts 
of Justice ” shall be omitted in each case where those words occur ; 

(6) in Order IV, Rule 1, for the words * another proper” there shall 
be substituted the word “a” ; 

(c) in Order IV, Rules 1 and 2, the word “ writs” and the word 
* petitions ’’ shall be omitted in each case where those words occur. 

2. In Order XXII, Rule 11, the words “ carried over to the account for 
unclaimed balances referred to in Rule 97 (6) of the Supreme Court Funds 

Rules, 1927,” shall be substituted for the words “ placed in the list of 
dormant funds.” 

3. In Order XXII, Rule 14, the following paragraph shall be substituted 
for paragraph (5) of that Rule : 

(5) Where pursuant to paragraph (3) of this Rule money is adjudged 
or ordered to be paid into the High Court and transferred to a County 
Court or where money paid into the High Court is adjudged or ordered 
to be transferred to a County Court, the following provisions shall 
apply :— 

‘“‘(a) Where the cause or matter is proceeding in London or in the 
district registry in Liverpool or Manchester 

(i) The officer of the High Court who seals the judgment or order 
shall send two sealed copies thereof to the Accountant-General 
together with a notification giving the name and address of the 
next friend and of the plaintiff’s solicitor (if any). 

(ii) When the sealed copies have been received and all the money 
to be transferred is in the High Court, the Accountant-General 
shall certify on one of the copies that all the money is in court, and 
shall send that copy to the Superintendent of County Courts who 
shall send it forthwith to the registrar of the County Court with an 
authority to credit the money, after deducting any prescribed fee, 
to an account to be opened in respect thereof. 

(iii) The Accountant-General shall transfer the money to the 
County Courts Deposit Account in the manner prescribed by 
Supreme Court Funds Rules. 

(6) Where the cause or matter is proceeding in a district registry 
other than Liverpool or Manchester 

(i) The officer of the High Court who seals the judgment or order 
(if not the district registrar) shall send two sealed copies thereof 
to the district registrar. 

(ii) When the sealed copies have been received and all the money 
to be transferred has been paid into the district registry, the district 
registrar shall send one of the copies to the registrar of the County 
Court with a notification stating that the money has been paid 
into the district registry and giving the name and address of the 
next friend and of the plaintiff’s solicitor (if any). 

(iii) The district registrar on receiving from the registrar of the 
County Court an application in accordance with the form prescribed 
by County Court Funds Rules requesting money to be transmitted 
to the County Court, shall transmit the money adjudged or ordered 
to be transferred to the County Court accordingly.” 

4.—(1) Rules 26, 27 and 27a of Order XX XI are hereby revoked. 

(2) This Rule shall not be construed as taking away any other power 
which may be exercised by the court or a judge under or by virtue of the 

ules of the Supreme Court or otherwise to order a party seeking discovery 
to give security for costs. : 

5. These Rules may be cited as the Rules of the Supreme Court (No. 2), 
1942, and shall come into operation on the Ist day of July, 1942. 

Dated the 22nd day of May, 1942. 


Simon, ( 
Caldecote, C.J. 
Greene, M.R. 


We concur, 


T15 & 16 Geo. 5, ce. 49. 


S.R. & O., 1942, No. 981/L.14. 
COUNTY COURT, ENGLAND—Fvunps. 
Tue County Court Funps Russ, 1942. 
Datep May 22, 1942. ’ 

[, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred on me by section 158 of the County Courts 
Act, 1934,* and all other powers enabling me in this behalf, and with the 
concurrence of the Treasury, propose to make the following Rules : 

1. These Rules may be cited as the County Court Funds Rules, 1942, 
and shall come into operation on the Ist day of July, 1942, and shall be 
read and construed with the County Court Funds Rules, 1934.+ 


*2& 3 Geo. 6, c. 78. 





A Rule referred to by number in these Rules means the Rule so numbered 
in the County Court Funds Rules, 1934. 

The County Court Funds Rules, 1934, shall have effect as amended by 
these Rules. s 
2. In Rule 12 the words Section 164 of the County Courts Act, 1934,” 
shall be substituted for the words “ Subsection (1) of Section 205 of the 

Supreme Court of Judicature (Consolidation) Act, 1925.” 

3. The following paragraph shall be substituted for paragraph (2) of 
Rule 14 :— 

‘“*(2) Where money recovered in the High Court has been ordered to 
be transferred to a County Court for investment and administration for 
the benefit of a party, the following provisions shall apply :— 

(a) Where the action or matter is proceeding in London or in the 
District Registry in Liverpool or Manchester, the Superintendent of 
County Courts shall, on receipt of a sealed copy of the judgment or 
order, send it to the Registrar of the County Court with an authority 
to credit the money, after deducting any prescribed fee, to an account 
to be opened in respect thereof. 

(6) Where the action or matter is proceeding in a District Registry 
other than Liverpool or Manchester, the Registrar of the County 
Court shall, on receipt of a sealed copy of the judgment or order, send 
to the District Registrar an application in Form 8 in the Appendix 
requesting him to transmit the money.” 

4. In Rule 15 (1) after the words “ paid into court ’’, there shall be, 
inserted the words “or transferred from a District Registry other than 
Liverpool or Manchester.” 

5. The following paragraph shall be substituted for paragraph (1) of 
Rule 16 :— 

(i) On the date when the amount of a Fund has been paid into Court 
or when the Registrar has received from the Superintendent an authority 
to credit the amount of a Fund to an account in pursuance of Rule 14 (2) 
(a), the Registrar shall open in a Funds Ledger a Deposit account, and, 
in the circumstances mentioned in Rule 17 of these Rules, an Investment 
account, in respect of the Fund, and shall credit to the Deposit account 
the amount of the Fund, after deducting any prescribed fee.” 

6 The following paragraph shall be substituted for paragraph (3) of 
Rule 16: 

(3) Remittances made to the Accountant-General in pursuance of 
Rule 15 and money authorised by the Superintendent to be credited to 
accounts in pursuance of Rule 14 (2) (a) and interest and dividends 
credited to Deposit accounts pursuant to Rules 21, 22 and 33, shall be 
debited to this account.” 

7.—(1) In Rule 21 (4) the word “ transfer ”’ shall be substituted for the 
words “ order for investment.” 

(2) In Rute 22 (1) the words ‘transfer to that account” shall be 
substituted for the words “ order for investment ” 

(3) The following proviso shall be added to paragraph (7) of Rule 21 :— 

‘ Provided that where, owing to proceedings having been struck out 
withdrawn or discontinued, a Fund is to be paid out of court to the party 
who paid it in, it shall be paid without interest.” 

Dated the 22nd of May, 1942. 

J.P. L. Thomas, ' 
J. H. F. McEwen, 


+S5.R. & O., 1934 (No, 1315), I, p. 272. 


Simon, C. 
Lords Commissioners of His 
Majesty’s Treasury. 


, €. 03. 








Notes and News. 


Honours and Appointments. 

The Lord Chancellor has appointed Mr. Joun Neat, M.C., to be the Judge 
of the County Courts on Circuit No. 12 (Bradford, Halifax, ete.) in the 
place of the late Judge Frankland. Mr. Neal was called by the Inner 
Temple in 1920. 

The following promotions and transfers have taken place in the Colonial * 
Legal Service :— 

Commander R. B. Bopitty, Relieving President, to be President of 
District Court, Palestine; Mr. B. A. DoyLe, Magistrate, Trinidad, to be 
Magistrate, Uganda; Mr. F. K. Ewart, Resident Magistrate, Uganda, to 
be Police Magistrate, Nigeria; Mr. M. H. MartinpaLe, Judge, Nigeria, 
to be Puisne Judge, Gold Coast; Mr. R. Winpuam, Legal Draftsman, to 
be Relieving President of District Court, Palestine. 

Notes, 

At a meeting of the board of directors of the Solicitors’ Benevolent 
Association held on the Ist July, 1942, grants amounting to £2,155 15s. 
were made to forty-three beneficiaries. 

Mr. Justice Bennett, in the Chancery Division, recently decided that 
proceedings for the appointment of a receiver pending a grant of probate 
or administration must be begun by writ and not by originating summons. 

The usual monthly meeting of the directors of the Law Association was 
held on Monday, 6th July, Mr. G. D. Hugh Jones in the chair. There were 
six other directors present. A sum of £106 was voted in relief of deserving 
applicants and other general business was transacted. 


Wills and Bequests. 

Mr. William Steel Stobo, solicitor, of Ryten, Durham, left £31,575, w ith 4 

net personalty £8,565. ’ 

Mr. Park Nelson Stone, solicitor, of Liverpool and of Neston, left £21,249, 
with net personalty £19,261. 
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